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was afterwards recovered at less ex
pense." sidurinelVi the Supreme Court of the

Hawaiian Islands. NEW YEN RAGES

AT

mamjing payment of the policies. That
(Sec. 10) the companies refused to accept
such abandonment and procured a survey
of the vessel as she lay at Keawanul,
and annex copy of survey, and the survey
recommended the floating and repair of
the steamer; and a contract was made
for floating and repair. That (Sec. 11)

the steamer was floated, a second survey
held and the companies caused her to be
repaired. That (Sec. 12) they repaired
and placed the steamer in condition for
use and tendered the vessel to 'Dudolt
and demanded payment of him or secur
ity for such sums as should on adjust
ment be found to be due from him: and
Dudoit refused the tender and declined
payment. That (Sec. 13) an adjustment
was made whereby it was found that the
oompanles were entitled to recompense
for expenses of survey floating and re
pairing the vessel, and that the com
panies were liable in $300.00 each for loss
under general average under the policies
That (Sec. 14) on December 8, 1S33. the
adjustment was received and vessel ten
dered to Dudolt and demand for amount
$1687.63. due from him thereunder, and
same was refused by Dudolt. That (Sec
16) they pray for attachment of vessel
and for Judgment for expense of floating
repairing and caring for vessel, and other
prayers.

I And that the Hawaiian steamer Wal- -
xnanalo, engaged In the coasting trade
and freight In the Hawaiian Islands, left
the port of Honolulu, her home port, a
bar harbor, on or about August 14, 1S33,

on her coasting trip around the Island of
Oahu. and touched at Waianae and

to Waialua and thence returning stood

This expression of the law was cited
approvingly by the Supreme Court of the
United States in Bradlie v. The Mary
land Insurance Co., 12 Peters SjS, and has
been followed, we believe, in the Admlr
aly Courts without question. See Snow
v. Union Ins. Co. 119 Mass. 592, Wallace
v. Thames & Mersey Ins. Co. 22 Fed. Rep.
66, Orient Ins. Co. v. Adams, 123 U. S. 67.
We do not consider that the fact that
the vessel in this case was recovered and
repaired is conclusive nor Is it the "best
evidence" that it was practicable to re
cover and repair it. Orient Ins v. Adams,
id. 76. On the other hand the-- ' bare fact
that the maser thought that his vessel
was in extreme peril and that the prob
able cost of her recovery and repairs
would exceed half her value under the
Sun policy, would not Justify the aban
donment. The evidence shows that no
adequate means were taken to ascertain
the probabilities. The Waimanalo had
been driven by the surf over the sand spit
and lay on her bilge and her position
seemed critical, but no soundings
were taken by the Master of the
water alongside of her, no care
ful examination of the neighboring
channels and reefs, and no plan matured
by him as to how she could be recovered
and brought Into deep water, and no de-ermln- ed

effort made for her recovery.
He called to his counsel Capt. Smythe of
the "Waialeale," and his estimate that
the vessel should be abandoned is the
only disinterested opinion that we have.
Capt. Smythe, however, says that he

on the shore some hundreds of
yards distant from the "Waimanalo,"
that no soundings had been given him by
Capt. Dudolt or taken by him, and that
If he had been told that there was eight
and a half feet of water under her stern
it would have made a difference In his
Judgment that the vessel should be
abandoned. He made no estimate of the
probable cost of repairs. As above stated,
In a few days the vessel was righted by
contractors of the insurers, her hole
patched up, pulled over the reef Into deep
water and brought to Honolulu and re
paired for less than half her agreed value.
This, though not the "best evidence," Is
evidence that the abandonment was has
tily and improvidently decided upon.
This is not the case where changed cir
cumstances after an abandonment made
in good faith, make it practicable to re
cover and repair the vessel for a less sum
than would make the insurers liable.
Here the circumstances, so far as we can
judge, had not changed.

From a careful review of the very
voluminous evidence taken, we are of
opinion that the abandonment was not
Justified and that no sufficient examina
tion was made by the master upon, which
to base his Judgment, and no energetic
means taken to recover his vessel. The
insured were bound to do all In their pow
er-t- o save the insurers from any pay-
ment under their policies. The Insurers
did, in recovering the vessel, what the
insured should have done, and were jus-
tified in refusing to accept the abandon-
ment, and as they were not liable (the
Sun Company) for a loss not exceeding
half of the agreed value and the Alliance
Company for a loss not exceeding the
value, they are entitled to recover of the
insured the amount of the expenses In-

curred by them in saving and repairing
the vessel. The principles sustaining
this right of action are fully discussed
and settled in Commonwealth Ins. Co. v.
Chase, 20 Pick. 142.

The decree appealed from is reversed
and judgment ordered for the Insurers,
the amount of which is referred to the
Clerk of the Court for computation and
report. The libels of the insured against
the Insurance Companies are dismissed.

F. M. Hatch for the Insured;. L. A.
Thurston and Paul Neumann for the
Insurers.

Honolulu, Jan. 9, 1896.

Many merchants are well aware
that their customers are their beat
friends and take pleasure in supplying
them with the best goods obtainable.
As an instance we mention Perry &
Cameron, prominent druggists of
Flushing, Michigan. They say: "We
have no hesitation iu recommending
Chamberlain's Cough Remedy to our
customers, as it is the best cough
medicine we have ever sold, and al-ua- ys

gives .satisfaction." Fr s tie at
25 and 50 cent per bottle by all drug-
gists and dealers. Benson Smith &
Co. aarpnts for H. T.
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Xew Silk and Cotton Crepes,
Bamboo and Embroidered Screens,
Gents' Furnishings '.and Novelty
Cuff Buttons,
Japanese Jewelry, etc., etc.

Prices are very low for cash.

Hotel Street,
ROBINSON- - BLOCK.

STORE TO LET,
King street, near Fort. Apply to

. ED. A. WILLIAMS.

FOR SALE.
Fine black horse, perfectly so nd. Ap
ply to

ED. A WILLIAMS.

TO LET.
Fine stable accommodations, one to
three stalls. Apply to

ED. A". WILLIAMS.
414l-t- f

A Cold Water Paint Especially

Designed for Inside Work on

Factories and Public

Buildings.

It Is a dry powder which can be pre
pared for use by simply stirring in COLD
WATER, and can be applied by any one
and will always produce good work.

It is VERY WHITE, extremely reflec-

tive and haidens on a wall like stone and
1 1 .- imr t intit. It4f.
It will last for years and Is unaffected

by Rases.
One coat covers better than two coats of

oil paint or whitewash.
It can be used on any surface and for

all classes of work, even for the finest
decorating.

Outside
Indurine.

This Is for Outside Work,

Such as Fences, Outbuildings and Labor
e-- s' Quarters. It is a thick paste to be
d '.uted with cold water; stands rain and
.v tawnr .is well as oil oaint. and costs

7 '
but a fraction as much.

iiiini
Adapted for Dwellings, Offices and Public
Dwellings, or any other place where
KALSOMINE is used, It will not rub,
discolor or scale off.

LUCOL.
A new Paint Oil. It comes raw and

boiled; is superior to Hnsed, and covers
with one-thir- d less lead and pigment to the
gallon.

P. and B. Compounds and Papers.

FOR SALE BY

el
Agents for the HtwHiii Ulncft.

JGffl "HOTT.
mpote ano dealer

V f&2rri9-- ' ""ZS Jf'

HiiiloK
STOVES AND FIXTURES,

Housekeeping Goods,
AND

KITCHEN UTENSILS,

Agate Ware, Rubber Hose,

PUMPS, ETC.

PLUMBING,

TinroeellFMM.
DIJIOND BLOCK

1CIXG STREBT.

S. OZAKI,
ail Kim? Street, Corner of Smith Street

EX MOUNT LEBANON

We received a fine consignment of

ART CABINETS,
Porcelain and Lacquer Ware,

Silk Goods In endless Variety

COMPRISING

HandKerGnieis Kimonos Neck

Ladles and Gents Silk Shirts,
Japanese Toys and Novelties,

Bed Rock Prices !

In Vacation. October 2!J, lb"J5.

Before JUDD, C. J., FREAR, J. and
Circuit Judge COOPER, who sat in
place of Mr. Justice Bickerton, ab-
sent from illness.

S. SPALDING vs. THE ALLIANCE
MARINE AND GENERAL AS-

SURANCE COMPANY, Limited.
Z. S. SPALDING vs. THE SUN IN-

SURANCE COMPANY. IN THE
MATTER OF .THE HAWAIIAN
STEAMER .WAIMANALO. THE
ALLIANCE MARINE AND GEN-
ERAL ASSURANCE COMPANY,
Limited, and THE SUN INSUR-
ANCE COMPANY

vs.
Z. S. SPALDING, Mortgagee, and
C. V. DUDOIT, Owner.

The steamer Waimanalo was etranded on
a reef off a place called Keawanul, on
the island of Oahu, as the result of an
accident to her machinery. She was
abandoned by her master and owner to
the Insurers, who recovered and repaired her at a cost less than half heragreed value. The insurers tendered her
to the owner and demanded the
ment of their expenses unon her. Thiswas refused. The insurance was against
total loss, xne master did not take adequate means to ascertain the probabil-
ities of her becoming a total loss, nor
aia ne maKe any energetic efforts to

r the vessel, as required by theterms oi tne policies
Held, while admitting the law in Bradliev. the Maryland Ins. Co. 12 Pet. 338.

that "the right of abandonment does
not depend upon the certainty, but upon
ine nign prooaDimy or a total loss," thefact that the vessel was subsequently
recovered and repaired is not conclusivenor is it the "best evidence" that the
abandonment was not Justified. It is,nowever, eviaence tnat it was practi
cable to recover and repair her. Undertne policies it was the master's dutyto ascertain as far as possible the prob-
abilities of the case and to use his bestenergies to save the vessel, and failing
iu uo mis tne aDanaonment was notjustified, and the insurers had the rightto proceed to recover the vessel andrepair and have a right of action torecover their expenses. The cost ofrecovery and repair not exceeding half
iue agreea vaiue or tne vessel the SunInsurance Company is not liable underits policy. Ttie Alliance Marine andGeneral Assurance Company is not lia-ble under its policy, the cost not exceed-ing the value of the vessel.

OPINION OF THE COURT BY JUDD.

The following stipulation was filed.
In each of the above entitled causes it

is hereby stipulated and agreed, by and
between the parties thereto, acting by
and through their respective counsel:

That the libel filed by said insurance
companies against said steamer may and
shall be considered as the answer of said
insurance companies respectively to the
libels filed against them to enforce pay-
ment of their respective policies of insur-
ance on said steamer Waimanalo in the
two first above entitled suits; and said
libel of said insurance companies may
further be considered as a cross-bi- ll filed
In each of said two first above .entitled
suits.

And that said- - three libels and suits
may be heard together as one consoli-
dated suit; and any and all evidence,
affidavits, and depositions taken, or which
shall be taken, and all proceedings had
or which shall be. had, in either of said
suits shall be available for use and con-
sidered as having been taken and had in
each of said suits.

And that the libels filed against said
insurance companies respectively, in said
two first entitled suits, may be considered
as the' answer of Z. S. Spalding and of
Charles V. Dudolt to the said libel of said
insurance companies in the last above
entitled suit.

The fact of the incorporation of the
said companies and their power to con-
tract is admitted and need not be proved
herein.

Said companies are left to their proof
of compliance with the law ln regard to
foreitrn corporations, and nothing in this
stipulation contained shall prevent said
Z. S. Spalding or C. V. Dudoit from filing
any other or further plea or answer.

We adopt the 'following statement c?
the pleadings and evidence made by the
Circuit Judge from whom this appeal
comes:

The llbellant in the first two libels
claims as mortgagee of-- ' one C. V. Dudolt,
the master and-owne- r of the Hawaiian
steamer "Waimanalo, the sum of $1500.00

from the Alliance Company and from the
Sun Insurance Company $1500.00 respec-
tively, the amounts of insurance on the
Waimanalo Insured by the companies In
the name of C V. Dudolt and duly as-

signed to the llbellant by him, the llbel-
lant claiming that the steamer Waima-
nalo on August 16, 1S93, was wrecked at
Keawanul, Oahu, by the perils of the
seas and became a total loss. Each pol-
icy contains the' clause "loss if any (or
in case of loss) payable to Z. S. Spalding."

In "their libel the insurance companies
claim (Sec. 6) that Dudolt, the owner ant
master, at the time of the Btrandlrte,
proceeded with his vessel to a bar har
bor and open roadstead, to wit, Keawa
nui, and at divers Imes to other bar
harbors and open roadsteads in violation
of the conditions of said policy of the
Alliance Company. That (Sec. 7) on
August 16, 1S93, In the day time. In good
weather, while Dudolt was on board and
in command, said steamer was stranded
bv runninsr upon the reef or Ishore of
Oahu at or near" Keawanul, Waialua,
and very soon deserted and left her to her
fate. That (Sec. 8) on information and
belief, said sranding of the vessel wa
not caused by a peril of the seas or by
any of the perils Insured against; but
that said stranding was the deliberate
and willful act of said Dudoit, acting as
master, and done with the purpose of
wrecking her; and that the act iOf said
master and crew In deserting and leaving
the steamer to her fate was not
done in good faith, but was done in spite
of the fact that, at the time of such deser-
tion said steamer was not in such jeril
as to be beyond the hope of rescue; and
that informaton of such stranding being
the willful act of said master came to
the notice of the Insurance companies
after the repairs to the steamer had been
contracted. That (Sec. 9) Dudolt kept a
member of the crew in possession of the
vessel till August 25th and thereafter no-

tified the agent of the companies in Hono-

lulu of the strandng of the vessel, claim-

ing a constructive total loss and proposing

an abandonment of the vessel and de--

COMPANY.
Special importation for the

holidays ex Australia:

Parian Marble.
These two pieces of sta-

tuary which are on exhibition
in our window ' are the
genuine Parian Marble, and
should not be confounded
with what is known as the
Parian Ware, which is made
as an imitation of the true
and genuine article.

Silk Lamp Shades.
All special designs and the

newest of new colors.

B. and H. Lamps
The consignment... of B. and

- I

M. Lamps, all nave the latest
patent attachment and consist
of hanging, bracket,study and
piano patterns. Were shipped
to us direct from the factory,
SO yOU may be aSSUred Of

getting a new design.

Pictures.
A good start can be made

in home decoration by in
vesting in a picture now and
hen. The Berlin Photographic

Company is well known for
the popular subjects that they
use. Our stock comprises
Extra Gravures, Imperial
Gravures, Imperial Photo
gravures, Royal Photogra-
vures, Folio Photogravures,
Folio Gravures, Artotypes,
Life Artos, Strip Etchings,

hotographs, etc., etc.

TheBeauty
OF SOME PIANOS

Is onlv case deer." It is much
easier t lake a handsome case than
it is to music into it. A tolerable
mecnamc an do the one the other
requires tii best thought of a musical
artist. 1 ne

roeger Pianos
All have hansme, tact-?f'i'- , durable
cases, but in their factorv constant,
careful, studious attention is given to
the production of a perfect and lasting
tnn" T i'1 k-m- v rvvi li'-'i--.- r of- - .a

Krucger reg'ns witii tne' varnish on
the case and ges straight through to
the iron plate that holds the strings.
We'd like to show you the inside of a
K roeger.

PIANOS KEPT IN TUNE FOR 1 YEAR GRATIS.

Old Instruments Taken In Part Payment.

Tuning an! Repairing a Specialty.

J. W. BERGSTR0M,
Offieo, Thrums Book Store.

CLAUS SPRECKELS & CO.,

BANKERS,
Honolulu, II. I.,

Issue Sight and Time Bills of Exchange,
also Commercial and Travelers' Letters of
Credit on the principal parts of the world.

Purchase approved Bills.

MAKE LOANS ON ACCEPTABLE SECURITY,

Receive deposits on open account and
allow interest on term deposits.

Attend promptly to collections.

A General Banking Business Transacted.

YANASE & CO.
Commission -- : Merchants

A2nD DEALERS IN

JIB liensHIelifiii
Provisions a Specialty.

P. O. BOX 116. Mutual Tel. 917.

NO. 21 NUUANU STREET.

KAPIOLANI PARK,
ON

January 17, 1896.
1st BICYCLE RACE. One mile handicap

X Hawaiian Hardware Company's
trophv). Free for all. Twelve entries.

d BICYCLE RACE. One-h- a f mile juven-
ile, handicap. Open to all non-winne- rs

under 16 vears. 1 our entries.
3d BICYCLE RACE. Five miles dash.

(E. O. Hall trophy of silver soup
tureen, value $3o). .Nine entries.

4th RUNNING RACE. Prize $100 Purs
One-ha- lf mile and repeat. Weight fOF
age. Four entries.

5th TROTTING RACE Prize $100 Purse.
3 minute class; mile heats, best 2 in 3.
For Hawaiian bred horses. Four
entries.

6th TROTTING RACE. Prize $100 Purse
2:40 class; one mile heats, best 2 in 3.
Free for all. Three entries.

7th ONE MILE NOVELTY RUNNING
RACE. Prize $100. Free for aJ.
First horse reaching the
quarter to receive $25. First
horse reaching the half to receive $25.
First horse reaching the three quarter
to receive $25. ' First horse reaching
home to receive $2o. l ive entries.

This race will be of special interest as it
will allow admittance of both long and
short distance runners.

All trotting and pacing races, best two in
three, and to be governed by the Hawaiian
Jockey Club rules.

Entries in the first bicycle race must be
at the post and ready to start promptly
at 1 p.m.

ADMISSION: ,

General admission 50c.
Admission to grounds and grand

stand $1 00
Admission to grounds.and lower stand 75
Quarter stretch badges, admitting to

all parts of the grounds . . . ; 2 00
All carriages inside the enclosure,each 1 00

Programs with names, colors and owners
of starters, will be sold on the grounds on
the day ot the races.

Special street-ca- r service every 15
minutes.

Hawaiian Band in attendance.
For further information, address

CHARLES DAVID,
P. O. Box 477. Manager.

4197-t- d

GEO. A. TURNER,

M E$ Q

b,
TELEPHONE 139.

308 Merchant Street.

Beautiful residence and grounds on
Beretania street near ' Thomas Square."
House contains 9 rooms, all the modern
improvements.

Two houses and lot on Punchbowl
street opposite Portuguese Church;
grounds beautifully laid oxt with fruit
and ornamental trees. Houses large,
airy and nearly new.

I have also other "desirable properties
for sale.

Good corner Lot, Wilder Avenue, 185x240.

Wilder Avenue and Piitoi, 100x150.

House1 and Lot on Yoang street, 50x150.
House and Lot on Punchbowl street,

near Beretania street.
House and Lot on Thurston Avenue;

Lot 75x200 feet; bounded by Thurston
Avenue, Magazine and Spencer streets.

Splendid Ba3iness Corner on King street.
in business portion ot the city.

All of the above properties will be sold
at a bargain. For price3, terms, etc.
apply to

GEO. A. TURNER,
Real Estate Dealer,

308 MERCHANT STREET.

HONOLULU

irthliiriUL HMY.
W. W. "WRIGHT, Proprietor.

CARRIAGE BUILDER
AND REPAIRER.

All orders froiri the other islands in the
Carriage Building, Trimming and Painting
Line will meet with prompt attention.

P. O. Box

128 and 130 FORT STREET.

C. BREWER & CO., LIMITED.,

Queen Street, Honolulu. H. I.

AGENTS FOR
" I :vaiinn Agrlcuit-.'.rr.- I Citr-pmy-. O.nmea
Sugar Company, Honshu: Sugar Company,
Wailuku Sugar 0npa-y- . Waihee Sugar
Company,'.Vak; Sugar Company, Hale-Rar..:- h

C ;v.. ::.. . . ;C i." . i ';r:.:.,..
Planters' Line San co Packets,

Chas. Brewer & Cos Line of Boston
Packets.

Agents Boston Board of Underwriters.
Agents Philadelphia Board of Under-

writers.

List of Officers:
P. C. Jones, president.; G-- o. H. Robert-

son, Managers E. F. Bishop, Tr.v.surer anJ
e arv; Coi. W. F. Allen, Auditor; C.

i. H. Waterhouse. A. W. Carter.
prf:,vs

N. FERNANDEZ,

Notary Public and Typewriter,
KAAHUMANU STREET,

P. O. Box: 336. . Telephone 315

to an intermediary coasting landing at
Keawanul on August 16th. She left Wai
alua about 7 o'clock a. m. and arrived at
Keawanul between 9 and 10 o'clock a. m.;
as she was coming up to her anchorage
the engine stopped and owing to wind
and current the vessel ceased going
ahead and made leeway and sternway.
The stoppage was caused by a screw of
the cross head bar or glbb coming loose
and dropping off falling between the ec
centrlcs 'and Jamming stopped the engine
or rather to cause- - the engineer to shut
off steam and stop the engine. Anchors
were immediately let go, but failed to
hold and check the vessel and she went
ashore. Attempts were made to get her
off but failed and owing to the current,
wind and waves she was further carried
on to the coral reef there making out
from shore and eventually --abandoned by
the master and crew after removing the
freight that was on board for Keawanul.

Keawanul is a port of call to land and
take In freight for the island steamers
such as the C. R. Bishop, Kaala, the
Waimanalo and like vessels and small
sailing vessels engaged in the coasting
trade, and is open to the winds and cur-
rents. It is not an open roadstead nor a
bar harbor, but simply an anchorage
place for such coasters and 1b in part
protected by a coral reef, and when
anchored near this reef at the usual an-
chorage there is a good depth of water
and good holding ground for a vessel of
the size of the Waimanalo.

Due notice of the abandonment was
given to the Insurers by the master" and
llbellant.

The insurers got the vessel off, through
contractors, for the sum of $800.00. She
was brought around to Honolulu, resur-reye- d

and repaired, and tendered to the
insured. The tender was refused and
libels were brought by the mortgagee,
Spalding, against the two insurance com-
panies to recover the insurance, and a
libel was brought by the insurance com-
panies against the vessel and owners to
recover the repairs. In pursuance of a
stipulation by the parties, the vessel was
sold by the marshal and the money real
ized ($1,000.00) was deposited in the regis-
try of the Court.

The Circuit Judge found a constructive
total loss and a Justified abandonment.
gave judgment to. the llbellant, Spalding,
for the amount of Insurance contracted
for and costs, and that the insurance
companies were entitled to the proceeds
of the sale of the vessel.

On the appeal the Insurance companies
abandoned the contention that the vessel
was willfully wrecked and lost by the
master.

On behalf of the llbellant, Spalding, it
Is urged that the master was under the
circumstances justified In abandoning the
vessel and that in determining this ques-
tion the Court must consider not what
the actual result was but the condition
the vessel was in, the peril to which she
was exposed and the estimated probable
cost of saving and repairing her, i. e..
whether they would exceed one half her
agreed value under the Sun policy and
her total value under the Alliance policy.

The libellants, the Insurance companies,
contend that the Insured failed tqdo his
utmost to get the vessel off as was his
duty under tne policies according to the
clause to "sue, labor, and travel, and
use all reasonable and proper means for
the security, preservation, relief and re
covery of the property insured," etc., and
hene the insurers were authorized to
proceed to recover the vessel and repair
her, and, the result showing that the
damage was less than one half the agreed
value, they were Justified in tendering
the vessel to the Insured and, on refusal
to accept her and to pay the charges.
they can recover the same.

The insurers claim that the cost of
weighing the vessel, bringing her into
the port of Honolulu and repairing her
amounted to $2237.83 and deducting the
one third off "new for old" as stipulated
in the policy the amount is less than CO

per cent, of the agreed value of the ves'
sel ($4500.00) and so the Insurers, the Sun
Company, are not liable as for a total
Joss, nor, a fortiori, the Alliance Com-
pany.

Both Insurance companies insure for
total and not partial loss. Under the Sun
policy the cost of repair ''must be three
quarters of the agreed value, in this case
$3375, In order to render the company
liable, unless we find that there was
an actual total loss. Under the Alliance
policy the cost of recovery and repair
must exceed the value of the vessel In the
policy, 1. e., $4500, unless there was an
actual total loss.

We agree with ihe general proposition
urged by counsel for the insured that the
act of a master of a vessel in abandoning
her must be judged by the probabilities
of total loss and complete destruction of
the vessel as they existed at the moment
of abandonment. The doctrine is form-
ulated by Chancellor Kent as follows:
"The right of abandonment does not de-

pend upon the certainty, but upon the
high, probability of a total loss, either of
the property," or voyage, or both. The
insured Is to act, not upon certainties,
but upon probabilities; and If "the facts
present a case of extreme hazard, and of
probable expense, exceeding half the
value of the ship, the insured may aban-
don, though it should happen that she


